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The purpose of the workshop was to look at the changes to the Press Council of South Africa
a year after the changes were introduced subsequent to the Press Freedom Commission’s
Report on Press Regulation in South Africa (published in April 2012) and raise issues for
the future.
It was attended by around 50 people, including editors from Daily Sun, Beeld, Saturday
Star, Sunday Independent, City Press, Caxton papers and Sowetan, academics from Wits
and Unisa, members of the Press Council of South Africa, and representatives from Print
and Digital Media South Africa (PDMSA), Institute for the Advancement of Journalism (IAJ),
Webber Wentzel and Media Monitoring Africa (see Appendix 2 for attendance list).
The presentations and discussion are summarised below, with full presentations given as
appendices where available. Summaries of positive results of the Press Council changes and
the unresolved issues discussed complete the report.
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WELCOME
AND
OPENING
REMARKS

SESSION
ONE

PROF. ANTON HARBER HEAD OF WITS JOURNALISM DEPARTMENT

SPEAKER

It is roughly a year since the changes to the Press Council of South Africa (PCSA) and a good
time to consider our experience of this period. We are doing this under our own initiative,
not from outside pressure. I am glad that Wits Journalism can host this, and pleased to
have the Director, Dr Joe Thloloe in the department this year as a visiting associate.

JUDGE PHILLIP LEVINSOHN CHAIR OF THE PRESS COUNCIL
The topic is challenging and controversial. The question is: is the PCSA fit for purpose and
how effective is it? The changes starting a year ago came after the review of the Press
Freedom Commission (PFC). The question today is also whether it is possible to judge the
council after only one year – or is our discussion premature?
As chair, and after only a year, I can state it is a privilege to serve on this council. The
members are competent and distinguished in their fields, and they make an immeasurable
contribution to the council. The engine room of the Press Council – Director, Ombudsman
and Public Advocate – are fulfilling their intended functions and, in my opinion, doing so
admirably.
Some contentious issues have come before the council, particularly whether a complainant
should sign a waiver. The view of the council at this stage is that the waiver prevents fishing
expeditions, but this is among matters that will be discussed today.

Structures – From ‘press self-regulation’ to ‘independent
co-regulation’ of the press
Moderator: Glenda Daniels

Dr Joe Thloloe, Director in the Press Council (see Appendix 3)

I will discuss the changes in the Press Council, comparing it before and after February
2013. Since the PFC was inaugurated (July 2011), the industry has been debating where it
should go and the current council is a result of that process. The move was from press selfregulation to independent co-regulation. There was some emotional wrestling over this,
because there was a deep belief that you cannot have an institution outside the newsroom
saying what should happen in the newsroom. The shift was emotional but ultimately
was made.
The current system ensures that the non-industry voice is bigger than the industry voice in
the council. There was also a change in the office, which now has a Director, the Ombudsman
and the new office of the Public Advocate.
The responsibilities of the Public Advocate are to receive complaints and try to find resolution
within 15 days. If that is not possible, the complaint is escalated to the Ombudsman. Before,
only a person directly involved could complain, but now associated people can bring a
complaint, so the definition of complainant has been widened. Before, the Ombudsman
first tried to mediate and if that failed, they would arbitrate. Now the mediation role is
done by the Public Advocate.
In the new system, the Chair of Appeals sits with up to three public members, giving the
public a bigger voice.
Now, legal representation is discouraged – this has led to controversy. Lawyers have even
threatened to take the council to court. The council follows the CCMA example of allowing
legal representation only if all parties agree to this.
After the PFC, it was agreed that sanctions would be reviewed, a hierarchy of sanctions
created and both space fines and monetary fines included. See page 23 of the Press Council
booklet. It was then decided to call them “space sanctions” instead of “space fines”, and
instead of monetary fines there would be “cost recovery”. The latter are for a publication
that fails to respond or appear for adjudication, or does not comply with the rulings of the
Ombudsman or the Chair of Appeals.
It is now in the regulations that findings will be issued within 21 days of a hearing.
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It was agreed to not have a waiver; it was suspended. But in the light of recent events this
must be revisited. A complainant came before the Ombudsman and the complaint was
upheld – the publication was ordered to apologise. A few weeks later the complainant
then went on to sue the paper.

SESSION
TWO

The Press Code (page 13 of the PCSA booklet) is largely the same as it was in October 2011,
but there is now a Preamble that is both inspirational and aspirational. It states clearly that
the press exists to serve society and work is guided at all times by the public interest. The
person who drove the need for such a preamble, Franz Krüger, noted that we needed more
than just the nuts and bolts of the code.

Complaints, Complainants and adjudication – From ‘press
self-regulation’ to ‘independent co-regulation’ of the press
Moderator: Lesley Cowling

A year later, we need to look again at all these changes and issues that have arisen.

QUESTIONS
Q: The waiver led to people not complaining or complaints not being followed through –
what could the solution be if you are now thinking of reinstating it?

SPEAKERS Latiefa Mobara, Public Advocate;
Johan Retief, Press Ombudsman;
Judge Bernard Ngoepe, chair of appeals;
Julie Reid, Unisa

Dr Thloloe
The waiver issue is difficult, and we are hoping for ideas from this meeting. You don’t
expect someone to rush off to court after having their complaint satisfactorily dealt with.
Print and Digital Media SA (PDMSA) are also looking into this issue.

speaker 1

Judge Levinsohn

Here are examples of two complaints that explain my job as Public Advocate. The first was
a photograph captioned “looters” when the people in it were employees. It was argued
that the complaint was not timeous, but finally proof of employment was supplied and a
correction published. The second was a complaint that a man reported as having stolen
copper wire was homeless and not a thief. It was agreed that the paper would do a followup human interest story and the mother was grateful that her son’s memory was honoured.

My view was that if you have a dispute with a paper because they have defamed you, you
can go straight to court or to the Press Council. The council provides arbitration. If you
choose to take a complaint to arbitration, if you then go to court, the council can move
to have your case suspended. We don’t want the council used as a fishing expedition. The
waiver could be formulated in a different way, but the effect would be the same. The PFC
was against calling this process private arbitration.

Q: In terms of effectiveness, what is the increase in the complaints since the changes?
People are now more aware of the system. Also, complaints are now being dealt with
faster. Is it now more efficient and effective?

Dr Thloloe
The numbers will be covered later, but people are much more aware of the system due to
the public nature of the subject in 2011/12. The council’s profile has improved.

Q: Since 2013 has there been a development of the hierarchy of sanctions?
Dr Thloloe
The hierarchy has been developed. During the process, it was discussed with the South
African National Editors’ Forum (Sanef) and PDMSA. It will appear in the next printing of
the Press Council booklet. And the only time there will be “cost recovery” is to pay for the
time of the people involved if a party does not attend a hearing once called to do so.

Q: Does the hierarchy exist, and has it been enforced?
Dr Thloloe
Yes, the Ombudsman takes that hierarchy into account now with all his rulings.

Latiefa Mobara, Public Advocate (see Appendix 4)

More than 650 complaints have been received since I started as Public Advocate last
February. Of these, only 41 were from political/government sources and 18 from business
organisations. The majority are from people who haven’t accessed the council before.
Many other complaints are received that do not relate to the Press Code – these are dealt
with, but unrecorded.
The time taken to resolve complaints has reduced – I have had 100 percent compliance
from editors. Sometimes resolution involves face-to-face meetings of complainants and
editors. A clause has been tightened that now allows me to accept complaints on condition
that the outcome does not affect court proceedings.
Two issues that need to be discussed:
• The use of lawyers by newspapers, and how it negatively impacts on the complainants’
rights to a fair hearing.
• The use of social media – should it fall under our mandate? There is also a need for
a broader discussion in newsrooms on whether journalists’ and editors’ tweets have a
negative impact on their credibility.
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speaker 2
Johan Retief, Press Ombudsman (see Appendices 5, 6 and 7)
This presentation looks at statistics about rulings and the common mistakes of media,
problem areas and the state of ethics.
Total complaints in 2010 were 212, and in 2013 were 529. Of a total of 1 434 complaints
studied, those dealt with without a formal finding increased from 69,3% to 79,3%. The
recent increase is due to the work of the Public Advocate. Overall, many more complaints
are being received, and more are being dealt with without a formal finding.
The average number of days between a complaint being received and the formal finding
is going down every year, showing that the PCSA is becoming more efficient. In 2010 the
average was 136 days; in 2014 this was 51 days.
Who are the complainants? We are receiving more personal complaints than from political,
government or business organisations, and this figure is increasing.
In the breakdown of formal findings, 21% of complaints were fully dismissed in 2010. This
pattern has stayed the same over the years.
There was a myth that the council is biased towards the press – the figures show that this
is not true.
The most common mistake being made by the press is not asking people for comment, or
asking too late. The Press Council believes people should be given sufficient time to respond
if they are being asked complex questions, otherwise it leads to inaccurate reporting and
unfairness. About 90% of complaints are about this issue.
The next big issue is the use of single, anonymous sources without saying that the
information was corroborated or verified elsewhere.

train staff and they phone the Ombudsman to check things before publication. Progress
has been made. Even if the number of complaints has risen, this is not due to reporting
getting worse – it is for other reasons.
Tabloid journalists and editors are as concerned about the truth as in any other publication;
we need to dispel the myth that they are unconcerned.
We need to get across to everyone that the purpose of the Press Council and Ombudsman’s
office is to educate, not punish. It is intended to help publications to be ethical.

speaker 3
Judge Bernard Ngoepe, Chair of Appeals
I am new in this position, so I will talk about my experience and the challenges. The
underlying principle is that complaints should be dealt with expeditiously and as informally
as possible. I received four applications for leave to appeal last week. As the work increases,
how expeditiously can they be dealt with? As the PCSA we are victims of our own success,
which is why complaints are increasing. However it must be remembered that time is
needed for research before making a finding.
On the issue of requirements, what is not clear in the booklet is the need for a complaint to
be couched in the correct language: one application for leave to appeal used language that
was abusive and insulting – so I dismissed that case. The council is thinking of amending the
procedure to state that both must be in the right language.
Who can lay a complaint? Some people think they can bring complaints about other people,
while they have an ulterior motive in doing so. There is sometimes a problem when people
try to prosecute their own case on behalf of others.

Then there is the 007 syndrome: licence to kill. Allegations of corruption are made but
stories are not followed through to say whether the person was cleared or not.

People wanting legal representation can cause a problem, including with the time this takes.
Legal representation is still being discussed by the council: it can help fair adjudication but
it can also complicate and slow down the process. I do not have a view on this. But I notice
that many cases involve no issues of law or even ethics, and do not need lawyers – often it
is just issues of facts being true or not true.

There is a problem with headlines: allegations are put as facts. The story may follow the code,
but the headline has no attribution or quote marks so allegations are put as fact there.

I had a case where a newspaper opposed legal representation for the complainant – in that
case I decided finally to allow it.

Sometimes a problem arises for the Ombudsman: complainants raise an issue about a story
but I realise there are further issues with that story, such as when the same issue is repeated
in the caption.
I have also noted that publications often have a legalistic approach not an ethical approach
– they use lawyers and try to get away with as much as they can.

People often do not understand how the process to apply for leave to appeal works. I
act like the courts: I allow applications if they have a good chance of success. If I reject an
application, I am trying to not be too generous in terms of burdening the appeals panel
with too many applications which have no merit, as this will prejudice the applications
which do have merit. But people who feel they have legitimate complaints may feel
aggrieved if they are denied leave to appeal.

Then there is a problem of lack of knowledge; not the bigger papers, but the smaller ones
lack knowledge of how the Press Council system works.

There is a problem which has no solution: how to discourage people who bring applications
just to abuse the process. Can yet another safety mechanism be put in place?

To comment on the state of ethics since I started over four years ago, there is great concern
by most publications to report ethically. Most make a real effort: they hold workshops to

Once leave to appeal is granted, the appeal is heard. How do we approach the appeal? In
the courts, there are principles to guide you and you do not easily overturn a judgement
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on the facts unless you believe the court was really wrong in the facts. People may feel a
sanction is too severe; even if you feel it’s a bit harsh you only interfere when it is shockingly
inappropriate. You don’t lightly overturn a decision. I use this approach for the appeals
process – and principles will emerge in time to guide us.
I write decisions on appeals. I do not call them “judgements”, and they should not be in the
format of a court judgement, or be rigid.
Perhaps as the PCSA we are more concerned about ethics than the law – but we must be in
line with the law. There are judgements from the courts which help. For example, whether
a picture is appropriate will depend on the context.
So there are a number of things on which input is needed, and over time we can develop
a process that inspires confidence and allows us to achieve good regulation of the press.

speaker 4

If the waiver is re-introduced, it needs to be formulated in a very different way now that
there are third party complaints, because the two cannot co-exist within the procedures.
There was concern about regulation being toothless, because apologies were not as
prominent as the original stories. Before 2013, the Ombudsman occasionally commented on
how prominent the apology should be. Since 2013, this has risen to almost 90%: newspapers
cannot get away with burying the apology. And do newspapers co-operate? Adherence is
at 100%. The council has a file of all the cases and apologies. In other countries, the biggest
cause of failure of the system is that the media have not bought into it. In South Africa,
papers might grumble sometimes, but they do adhere to the system.
On average days to resolve complaints, our statistics tell us that in 2009 it took very long to
resolve complaints, but now it is around 60 days. This is much faster than the court system.
It is important, because if a person’s reputation is harmed, it needs to be put right as fast
as possible. The time frame needs to be as short as possible.

Julie Reid, Unisa (see Appendix 8)

QUESTIONS

I am not on the Press Council, but running the Media Policy and Democracy Project at Unisa
and will give some of the preliminary findings.

Q: Did you look at the reasons for the increase in number of complaints?

Some of my numbers are not the same as the Ombudsman, but this is not a problem as we
used different categories and time frames.

There is no specific evidence for the increase. However it is probably not due to one factor.
The improved profile of the PCSA, dropping of the waiver, including third party complaints,
anger aroused by good journalism, political heat in the run-up to election – all these could
be reasons. The council has been in a self-improvement stage since 2010 and is still in the
process, and this is also valuable.

We looked at the PCSA from 2009 to December 2013, and compared the old system with
the new one from February 2013.
On partially dismissed and withdrawn categories, which means that a paper did not receive a
sanction, there is no big change under the new system except a slight increase in complaints
being dismissed.
One new process is third party complaints. Many of these are frivolous, and show that
people don’t understand what a legitimate complaint is.

Reid

Q: If headlines are a problem, shouldn’t they be read in the context of the article?
Retief
A headline can be seen in isolation, apart from the story itself – there is legal basis for this.
On an ethical basis, the headlines must be a reasonable reflection of the story in terms of
accuracy. It can be looked at in context on a borderline case.

I see a slight difference in complaints not sanctioned – it has increased slightly in 2013. But
this is not significant in the light of the big increase in complaints received.

Q: If a complainant does not raise an issue, does the Ombudsman have a right to do so?

We looked at who was laying the complaints – we used different categories and more
detail. About half are businesses and other organisations. Third party complaints are 7.7%.
We found the private sector far outweighs complaints from the public sector. The pattern
is similar before and after the changes.

I have issues around this, but it does not happen often and often it is a small thing (eg.
the problem is repeated in the caption). Sometimes it is a big issue, and this needs to be
discussed, as I need guidance on it.

On the new third party complaints system, a few were accepted on an ad hoc basis before
the changes. Since the changes, there have been 12 complaints – which show the floodgates
did not open to such complaints. The PCSA is now in line with the BCCSA: if a whole lot
of complaints come on one issue, they can be collated into one complaint. This fosters
diversity in the system, and makes it more open to the public.

Retief

Q: On the letter to the appeal judge – how can the media be refused leave to appeal? This
seems wrong as these are media issues, and if appeal is refused then where do you go?
Judge Ngoepe
There is a principle of finality in law and adjudication of disputes. How many layers of
appeal can be brought in? One way of solving this issue is to remove this safety mechanism
– and the way it has been structured refers to “reasonable prospects” of success. If everyone
should have the right to appeal, it needs a change to the system.
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SESSION
THREE
Independent co-regulation, freedom of expression and the
quality of journalism – the future of press regulation and
the impact of ‘media courts of honour’ on the quality of
journalism in South Africa
Moderator: Peter Mann
SPEAKERS Dario Milo, Webber Wentzel Bowens;
Franz Kruger, Director of Wits Radio Academy;
Mpumelelo Mkhabela, Sanef chairperson;
Ferial Haffajee, Editor-in-chief of City Press

speaker 1
Dario Milo, Webber Wentzel Bowens (see Appendix 9)
At the same time as the PFC, there were probes into print media regulation in other countries,
for different reasons. In SA, there were the twin threats of a statutory media tribunal and
the secrecy bill. There may still be a parliamentary inquiry into the regulation of the print
media – would a constitutional challenge to this succeed? Any challenge would probably
be based on American law.
How independent would such a government body be? Its rules would have to accord with
the legal balance already established, and would not be as exacting as the Press Code. Also,
a statutory tribunal would not be able to take an ethical approach. It would also be limited
as to the kind of sanctions it could apply. And a tribunal, it has been said, might lead to
bland journalism.
If the future is a tribunal, we can deal with it at this constitutional level. But there are
other issues in the near future which need to be taken into account. The code needs to
be updated to take into account new laws such as the Protection of Personal Information
Act (POPI). The issues are “processing” and the Google Spain judgment of May 2014. As a
result of intervention, there is media exemption – but it is qualified. The Press Code needs
to include issues of adequate safeguards and data protection principles – this must be done
urgently before the Act comes in to force. You can look at the Australian code for ideas.
Another issue is “the elephant in the chat room” – how do you regulate social media and
multimedia? It is no longer appropriate to refer to newspapers only as print. New Zealand
looked at having one regulator. We need to regulate online publication by press members
– it is mentioned in the code, but it should be applicable to blogs, Facebook pages, tweets,
interactive content, etc. The new UK regulator has outlined this in their document.
In conclusion, there is no doubt that compliance with the Press Code will be regarded by
our courts as relevant.

speaker 2
Franz Krüger, Director of Wits Radio Academy (see Appendix 10)
This last session is intended to ask the two big questions: does this system work, and
what happens next? These are critical questions. Do we improve the quality of journalism
through this system? How would we know or check whether the system is successful? We
can count complaints to see how the machinery works. Compliance is another important
measure. Both of these show that the system works. The more difficult issue is whether
we can make a direct measure of whether standards are going up or down: probably not.
However, standards and credibility are fully linked, which is partly why we worry about
ethics. Ethics are in our long-term interest as journalists. The Press Council is only one
factor that impacts on standards and credibility. Others include the culture in the media
environment. By being proactive, the Press Council can have an impact on the culture and
we could think of creative ways of doing that. The voices in the media also have an impact
on trust in the media.
I am sure we will see the return to political pressure on the media – this is an international
trend and it will come back to us. Our Press Council is one of the few well-functioning ones
in the world.
Convergence is also an issue – we are seeing the possibility of anyone being a journalist and
a publisher. This is linked to why there is increased political pressure.
The challenge is to create new models of regulation across media, but with them remaining
independent. In Australia there was an attempt to separate big and little players – but why
regulate the little players? There should be accountability for big players but it should be
platform-neutral.

speaker 3
Mpumelelo Mkhabela, Sanef chairperson
There are a few things to look at in considering whether the Press Council system works
and to see what to do in the future. Is it predictable, transparent, developmental, dynamic,
credible and does it work? All of these factors determine its legitimacy to those it serves –
the media and the public – and whether they have confidence in it.
Predictability: The rulings from the Ombudsman and the appeals panel need to be readable
by journalists so they can reasonably predict what sort of stories will be a problem. They
must show consistency in how the code is applied to different complaints. Precedent should
be used in written decisions.
Transparency: The public could understand better how it works but it is transparent to
journalists in how it works and its hearings.
Developmental and dynamic: It must keep up with changes.
Legitimacy: All of the stakeholders are involved. As editors and journalists, do we buy into
this system wholeheartedly even when we have reservations about findings? We need to
be educative around the findings so that problems are not repeated – go further than just
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complying with the system. If an editor does not show respect for the system in his/her
newsroom, the system is dead.
Credibility: The system can be improved in such a way that people will not easily go the
legal route but prefer this route. Courts remain important for tackling the bigger issues,
protecting the things in the Press Code and the legal environment in which we work.

QUESTIONS
Q: Are there things out there which are not being dealt with? There is an issue about
conflict of interest (political and other). And about payment for stories – we all know it is
happening and it needs to be confronted.
Haffajee

The Public Advocate system works well for us as editors, and it means we have to publish
fewer apologies. Often as editor you have already noticed that a mistake has been made
and it is easy to comply and correct it.

The code is clear but complaints would have to come in. This needs to be dealt with in
newsrooms. We must avoid over-codifying.

Krüger
Sanef will soon discuss the issue of convergence – if you regulate online, it is a complex
issue. We need to chart this route carefully so we don’t end up with a statutory media
regulator for all media.

speaker 4
Ferial Haffajee, Editor-in-chief of City Press (see Appendix 11)
In the past, the Press Council was quiet, and ethics depended on the editor you worked
for and the culture of the newsroom. No-one worried about findings because they took
months and sometimes were not made at all. It lacked a constitutional consciousness.
The industry wanted a limited and libertarian code – some felt even self-regulation was a
regulation too far.
City Press now has an editor who has responsibility for dealing with the Press Council – and
we call on experts to help make ethical decisions. This has engendered a more thoughtful
process of ethical decision-making. There is respect for the system. A heightened ethical
consciousness makes systems more self-aware. The industry is also taking this seriously. This
improves our journalism in many ways regarding sourcing and other issues.
The system works and I dislike it completely. The honour system works and it works well.
But it needs to be made stronger. I am amassing a war chest to challenge some findings
– and in Sanef we decided to use the appeal system more than we used to. Among the
instances that worry me are an over-weaning and almost Calvinist approach to authority,
and inconsistencies in rulings. There is too much focus on dignity and respect. Also on
representation – we have the job of showing our society, warts and all. Some rulings need
further clarity in them. The institution should mimic the Constitution.

Comments show a need for the council to act more proactively in a number of areas – not
to create more rules, but to lead the conversation, perhaps through workshops, etc.

Q: Does the code need a section on how user-generated content is dealt with?
Milo
This is an area where the council can be proactive, spot trends and have workshops to clarify
what we can do about this. It is a tricky legal issue.

Q: To what extent should the Constitution and the code reflect one another? Sometimes
there are decisions that diverge from what the Constitution says.
Milo
It is right that the code adds obligations such as the right of reply, which is not a legal issue.
But rulings should mimic the balance that the Constitutional Court has laid out.

Q: What is the status of the hierarchy of sanctions?
Dr Thloloe
The hierarchy has been adopted by the council and is being used by the Ombudsman.

Q: There are issues around news and opinion, and the Ombudsman’s strict separation
of those.
Krüger
This kind of engagement is valuable and the council must find ways to continue the discussion
on how the new system is working.
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CLOSING
OF EVENT

APPENDIX
ONE

PROF. ANTON HARBER HEAD OF WITS JOURNALISM DEPARTMENT
This has been a thought-provoking discussion. The report will be circulated to everyone
here and tabled at the Press Council – we hope the council will pick up on the major issues
highlighted today.

PRESS COUNCIL WORKSHOP PROGRAMME
Wednesday, 21 May – Wits Club
University of the Witwatersrand, West Campus
08h00 to 08h30

Registration (Tea/Coffee to be served)

08h30

Welcome & Opening Remarks
Prof Anton Harber – Head of Wits Journalism Department
Judge Phillip Levinsohn – Chair of the Press Council

08h40 to 09h30

From “press self-regulation” to “independent co-regulation” of the press

Summary of positive results of Press Council changes
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Public Advocate mediation increases the speed of resolution of complaints without
sanctions.
All findings are now faster.
Hierarchy of sanctions has been created and applied.
Space sanctions have been applied – apologies are not buried in newspapers.
One hundred percent compliance of editors – there is full buy-in to the regulation system.
An aspirational and inspirational preamble in the Press Code.
The non-industry voice is now bigger than media industry.
The public profile of the PCSA has improved.
Good attention to ethics is shown by newspaper editors and journalists.
The number of complaints is rising – and this relates to the credibility of system.
Private sector complaints far outweigh those from the public sector.
Statistics on findings show no bias towards the press.
There has been no flood of third party complaints.

Session Title:
Structures

Waiver – should it be reintroduced and how it relates to third party complaints.
Legal representation – issues of fairness and time taken.
Social media and user-generated content need regulation.
Increase in applications for leave to appeal.
Language used in complaints and appeal applications needs clarity.
Ulterior motives in complaints made on behalf of others.
How the Ombudsman deals with problems not raised in complaints.
Knowledge of the Press Council process is lacking in small media.
Knowledge of the leave to appeal process is lacking.
We must update the code in line with Protection of Personal Information Act.
Quality of findings – consistency, precedents, attitude to authority.
Payment for stories needs discussion.

Rapporteur Elizabeth Barratt, June 2014

Speakers:
Moderator:
Joe Thloloe – Director in the Press Council Glenda Daniels

Questions and Discussions
09h30 to 10h00
10h00 to 11h45

Tea/Coffee Break
From “press self-regulation” to “independent co-regulation” of the press
Session Title:
Complaints,
Complainants &
Adjudication

Moderator:
Speakers:
Latiefa Mobara – Public Advocate
Lesley Cowling
Johan Retief – Press Ombudsman
Judge Bernard Ngoepe – Chair of Appeals
Julie Reid – UNISA

Questions and Discussions
11h45 to 11h55

Comfort Break

11h55 to 13h15

Independent co-regulation, freedom of expression and the quality of
journalism – The future of press regulation and the impact of “media courts of
honour” on the quality of journalism in South Africa

Summary of unresolved issues discussed during workshop
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
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Speakers:
Franz Krüger – Director of Wits Radio Academy
Ferial Haffajee - Editor-in-Chief of City Press
Mpumelelo Mkhabela – SANEF Chairperson
Dario Milo – Webber Wentzel Bowens

Moderator:
Peter Mann

Questions and Discussions
13h15

CLOSE

13h30

LUNCH

BACK
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APPENDIX
FOUR

When I contacted the editor, we agreed that they would do a follow-up human interest
story, as it was too late to publish a correction for a story published last November. Last
week I received a letter from the complainant thanking me for honoring her son’s memory.
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These two complaints are amongst the more than 650 complaints we have received since
I’ve started at the Press Council last February.
In his presentation, Johan will provide you with the statistics and some really funky graphs,
but it is important to note that not all our complaints come from big business or political
parties. In the last year, we have had about 41 complaints from political parties and
government departments and 18 complaints from business organisations.

Thank you the opportunity to speak here today.
I am often asked what I actually do at the Press Council, so I will start by telling giving you
two examples of complaints that I have had to deal with in the last year.
The first complaint was sent to me in July year by an attorney acting on behalf of two
complainants. The story was about the looting of foreign-owned shops in Hammanskraal.
The caption referred to the two men pictured in the photograph as “looters”. In fact they
were employees busy repacking the shelves.
When I submitted the complaint to the newspaper, the newspaper’s lawyers asked me to
dismiss the complaint on the basis that:
The complaint was not instituted timeously, ie the complaint fell outside of the 20 working
day- deadline as stipulated by the Press Council’s complaints procedures;
They also said there was no proof that the lawyer was acting on behalf of the complainants;
and asked the men to provide proof of employment.
Also, one of the men had his back towards the camera and could therefore not be identified.
According to the complainant’s lawyers, they had faxed a letter to the newspaper
immediately after publication, but it was ignored.
The complainants’ attorney then provided me with an affidavit signed by the shop’s owner
that the two men were in fact his employees and the attorney also provided me with a
letter that he was acting on the complainants behalf. Almost two months later, a correction
was published.
The second complaint was received by fax last month. The complainant’s son was electrocuted
at a substation in Vanderbijlpark in November last year. The newspaper reported that he had
stolen copper wire. After the funeral, the complainant submitted proof to the newspaper
that her son was in fact homeless, and not a thief and provided them with police case
files. The newspaper failed to correct the error. The complainant approached to the Human
Rights Commission who referred the complaint to the Press Council.

In fact, the majority of the complainants are people who have never accessed the Press
Council before; who are not sure whether they have a right to complain, and are often
scared to complain to the newspapers for fear that they would be victimized.
Not all the complaints are recorded either, as they are often not media-related or in breach
of the Press Code However, we – my colleagues, Millicent and Khanyi and I - deal with them
all, whether they are from prisoners who ask us to assist their families with insurance-related
queries, pensioners who do not receive their newspaper subscriptions, or complaints from
readers who have not received prizes in publications’ competitions.
In one of Johan’s graphs later, you will see that the number of days between the receipt
of the complaint and a formal finding is continually being reduced. This is often due to
the timeous responses we receive from editors. In fact, since I’ve started, we have had 100
percent compliance from editors.
Not all complaints that I resolve include sanctions in the form of apologies of corrections.
Recently I have also starting recommending face-to-face meetings between complainants
and editors instead of sanctions and this has been very successful.
In the last year, the council has agreed to some changes to the complaints procedures,
the most notable for me as it applies directly to my job, was the one that dealt with the
acceptance of complaints if there are court proceedings pending. This clause has now been
tightened and allows me to accept complaints on condition that the outcome does not
affect court proceedings.
I would like to raise some issues for discussion at this forum:
• The use, particularly by newspapers, of lawyers, and how it negatively impacts on the
complainants’ rights to a fair hearing.
• The use of social media – whether it should fall under our mandate and the need for a
more broader discussion within editorial departments on whether journalists and editors
tweets devalue their publications and impact on their credibility.
In conclusion I would like to say that before I took this job, I threatened to open an advice
office in Killarney Mall having seen first-hand during the eighties in Cape Town how these
offices were able to impact on the lives of ordinary South Africans and mobilise them around
a common cause. I am lucky now to run an advice office and get paid for it. Thank you.
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The topic of the impact of Press Council reforms on actual journalism is probably the most
important question, but hard, perhaps impossible, to answer.
Why is it so hard? First, there’s a lot of noise which makes the assessment of actual quality
of journalism very hard. Much criticism of standards is politically driven – it is hard to
separate out reality from spin. There’s a tendency for sweeping statements about declining
standards, juniorisation (Sometimes that seems to be about editors of a certain age looking
around newsroom and discovering, to their discomfort, that most of the people around are
younger than they are.)
First, one has to ask how one measures success:
One could look at practical aspects of the way the system works, eg its responsiveness &
speed, its success in resolving issues, the views of ‘users’, the media’s willingness to subject
itself to the system and its rulings. This is relatively easy to do, but it really only shows how
well the machinery works itself, not its impact.
One could also look at the numbers of complaints, and patterns of findings. But this also
does not easily show success. One can read figures in different ways: a rise in complaints
could reflect a decline in standards, or greater awareness of the availability of this method
to have issues addressed. This is much like the debate about rape statistics: does an increase
reflect an increase in rape, or more reporting?
In fact, measuring how Press Council (or changes to the way it works) impact on press
standards, or the credibility and reputation of the press, is very hard indeed.
Part of the difficulty is that structures like press councils have only one kind of impact on
standards and credibility: they deal with complaints, and thereby set standards. It is critical
to see the press council as only one factor among various others that influence media
behaviour.
There are individual factors: after all, self-regulation begins with the individual journalist,
and that in turn depends on the kinds of values instilled in them in training and through
other influences.
Another critical factor is the broader culture, at the level of the individual newsroom, or in
the broader media, or in the broader society.

For instance, homophobia in Ugandan media is a reflection of broader society. Similarly,
there is a profoundly toxic culture in British tabloid journalism culture which has done great
harm to the reputations of media and journalists.
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An institution like the press council can have an impact on the culture of journalism, by
providing judgments from outside the specific newsroom, by bringing to bear a perspective
less in thrall to the immediate pressure of the deadline and need to sell newspapers. (Of
course, in the UK, the PCC failed spectacularly to do this around the phone-hacking scandal,
and as a result, it is being closed down and the whole notion of self-regulation is in question.)
In SA, one of the features of the reformed co-regulatory system was that it was meant to
be more proactive, not only to react to complaints but to recognise trends and proactively
intervene. I don’t feel we have done that nearly enough. I think this really needs attention,
since it is the one area where there are opportunities to have a broader impact on the
standards of the profession.
International trends affecting future of regulation:
First, it is clear that self-regulation will continue to come under pressure. I am quite sure it is
only a matter of time before we have renewed political calls for tighter control of the media
in SA. But this is part of an international trend.
It is worth noting that the SA Press Council is a rare example of a self-regulator that works
reasonably. Some countries, like US and France, have never really taken to the concept. In
the rest of Africa, structures of this kind are few and far between, and I don’t think any
work as well as ours does, both in terms of authority and efficiency, much as there is always
room for improvement. In UK, of course, the system is under enormous pressure.
A connected trend comes from increased media convergence, coupled with the growth of
citizen journalism. Newspapers are under economic pressure as readers move to getting
their information online. At the same time, anybody can now publish.
So on the one hand, the separation of different forms of media in the regulatory structures
makes less and less sense. On the other hand, it is virtually impossible to control or regulate
new and social media. The journalists covering the Pistorius trial, eg, have generally
been careful to stick to the rules, but the wider Twittersphere has no compunction about
prejudging the court case etc etc.
Convergence has given governments an excuse to attempt to extend the tighter approach
to broadcast regulation to the press.
How to resolve this issue? Maybe the answer is to accept that private individuals’ speech
can’t be controlled very easily, but that those who earn their living from it, and the larger
organisations active in the area, have greater responsibility. This is an approach that was
suggested a few years back in Australia: to reduce the regulation of general speech, while
insisting on accountability of the larger media organisations, although it failed for various
reasons.
Our challenge is to develop new forms of accountability that are appropriate for an
increasingly converged media, but are independent.
Thanks.

BACK

PAGE
TWENTY
FOUR

APPENDIX
ELEVEN
Press Council Workshop

Oh, for those halcyon days. I look back upon them with fondness. I had no idea what the
press council was, who sat on it, what it did. lt did very little, in fact, that was outward looking
or focused. I had a vague inkling who the ombudsman was. And if readers complained, that
was no problem.
I had a dog-eared copy of the code, but I hardly looked at it. To be honest. As a journalist,
the editor’s held the line, and it depended on how ethically conscious they were. Most were.
Some were not. So, the locus of ethical practice or decision-making was in the newsroom.
This is one place it should be, but in my experience, it was editor-dependent and so it was
uneven and did not always make for journalism of a higher conscience.
It also made for a fair degree of arrogance in relation to stake holders - be they government,
labour, the private sector or the individual reader. I guess that was also because of what
newspapers: oracles of society, speaking at rather than to. A relationship far more one-sided
than it is today.
I wasn’t greatly flustered when readers complained because findings took months to be
made. And when they were, the sanction was likely to be in the journalists’ favour. And
when they were not, you could bury an apology (of sorts) on an inside page. The system was
an industry embed.
The code lacked a constitutional consciousness. When Ryland Fisher asked me to draw up
a paper on whether the code should be expanded to include non-sexism and non-racism,
there was some consternation when we suggested it should. The industry fathers (and they
were largely men) wanted a limited and I would argue libertarian code.
In fact, I felt some believed that even self-regulation was a regulation too far. Those were
the days.
These are the days now. As I boarded a plane home from Cape Town yesterday, I saw the
list of premiers and worked out that the ANC was retaining only a single one of its female
premiers. So, I tweeted: the ANC is keeping the KFC lady. She got wings.

Well, that got me a firestorm of protest. Don’t you know her name? It’s rude. Disrespectful.
I was ever so glad that Twitter had no ombud because l’d be in serious trouble. Once every
two weeks or so last year, City Press was reported to the press ombudsman. I have an editor,
a key part of whose KPA is to deal with the system. In addition, we have a lawyer, a key part
of whose retainer is geared to keep us out of the system.
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I feel like I am always extending rights to reply, negotiating with Latiefa, working out how
to place apologies properly or discussing in SANEF how we are to deal with space fines or
other elements of the system. Then, we are having lectures on ethics, sourcing copies of
the code, inviting William Bird around. Otherwise, I am calling Joe Thloloe or Franz Kruger
or Anton Harber to check my decisions. This was around the Spear. Oscar Pistorius. Madiba.
And if I see Joe’s number at the end of my phone, I have a heart attack.
I honestly don’t think I would write up that tweet as a note for fear that somebody would
report me to the ombud. In the past five years, l’ve had to make two front page apologies
- one to Mathews Phosa and another to Cyril Ramaphosa. I nearly jumped for joy when an
effort at same by Helen Zille failed ahead of the elections. But that was only because we
apologised before she even complained for an inaccurate report.
The locus of ethical consciousness has made internal systems much more conscious. At
Media24, there is detailed consideration being given to getting an internal ombud or public
editor system. Our owners believe we are still not responsive enough to our various publics.
So, you see why I long for the halcyon days. Truth be told, I am a better journalist and editor
for the new system. A more ethically conscious one. I am a pain in the butt to my colleagues
with constant requests for source declaration (a few refused until I beat them up with the
code), multiple sourcing (City Press is a butt of industry jokes because we always write - we
spoke to L6 sources) or spiking their copy because it has too much opinion in it.
The system works. I dislike it intensely. lf I were to stand here and say it was brilliant, it
would not be working. The honour system works and it works well.
But, I am amassing a war-chest to appeal certain practices and findings by the new system,
which encroaches too closely into our freedom. Among them are instances like:
• An overweening and almost Calvinist respect for authority. Jimmy Manyi.
• A new tendency to phone for information or to report. I believe the system must make
findings based on information reported, not on what complainants later reveal.
• Attempts to further expand opportunities to reply beyond the industry norms
• Inconsistencies in findings
• Limitations on opinion, again with an almost executive minded definition of dignity and
respect
Some will have to go all the way to court where rulings on free speech have yielded results
more progressive than the system. One of my mentors says the system of ethics is higher
than the law. Sure. But higher does not mean for conservative or rigid - the aim is for
the system to mimic the Constitution, but I believe in some practices there is insufficient
consciousness of this.
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